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- A ſhort 


ACCOUNT 


OF THE 


Authozties in Law | 


UPON WHICH | 


JUDGMEN 
SEDW. HALESsCaſe. 


Was Given in 
H'5 been call'd to a place of Judicature 
in difficult times, -after ny moſt ſincere 
| Reſohations and uttermoſt Endeavours 
of diſcharging the Duty of that place with a good 
Conſcience,having yer had the hard Fortune to fall 
under.the greateſt Infamy and Reproach thar is pol- 
ſible for any man to lieunder,of Perjury and Breach 
of Truſt, ingiving a Judgment in Sir Edward _ 
A 2 is 


— 


. ET 
his Caſe contrary to Law, and contrary to my 
Knowledg and Opinion. (for that only can make 
it Criminal;) and which, they ſay,tends to the Sub- 
verſion of all our Laws ;. contrary tothe Oath that 
every Judge takes, and to that high Traſt repos'd 


in him to judge, to the beſt-of his underſtanding, . 


| _—_— to' Law: Altheugh I cannot hope ts 
wipe oft that univerſal ill Impreſſion. that the Ma- 
lice of ſome-People who underſtand the nature of 


this Caſe very well, has:made upon moſt men who. 


do net underſtand it ;- yet in order toclear my (elf 
to all juſt and dil-intereſted Perſons who are only 
- my. Enemies by miſtake, I think my ſelf obliged 
to give ſome ſhort Account of that Judgment, and 
the Grounds upon which it was given'; and this T 


will do, not by making an elaborate-and legal Ar-. 


gument, to make out by Reaſons of my own, that 
the Judgment then. given is conſonant to Law, 
which whether it be or no, is like to be conſidered 
in. Parliament, and to whoſe determination I ſhall 
as intirely and as chearfully ſubmit as any other 
Perfon in the Nation-: But I ſhall ſet down, not 
M1 the variety of Caſes that we thver with 4n our 
Books touching the Kings Power of Diſpenſing 
with As of Parliament, for that would ſwell this 
Paper to-an unreaſonable length, and diſcourage 
many. from reading any partof it; -but only ſome 
| few of thechiefelt and plaineſt Authoritics in Law, 

_— WE 2 —_ 


yo 
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* upon which the Reſolution in the Caſe of Sir Edw. 

Hales was grounded. IT ſhall not only cite the 
Books and Pages where thoſe Caſcs are to be found, 

| bur tranſcribe the very Words, that every body 
| _ may beconvinced, that if we were in a Miſtake, it 
ep 0 was no Wilful Miſtake, but that we had the Au- 
| thoriry of former:Judgments given by great Men 
that went before us (and for which they were ne- 
| ver queſtion'd) to lead us into it. 

| The Caſe (for:l muſt ſtate isupon my Memory, 

| not having any Copy of the Record by me) was 

j ſhortly this. 

- An Aion Popular was brought againſt Sir Ed. 
Hales, upon the $ratute 25. Gar. 2. c. 2. forthe. Pe- 
nalty of 5 0ol. wherein the Plaintiff declares, That 
whereas it was provided by the Statute, exc. ſetting | 
forth the Statute : Notwithſtanding which, the 
Defendant having a Commillion to ſerve'che King 
as a Colonel of Foot, and nathaving received the 

| Sacrament, nor taken the Oaths and Teſts, &c. 
yer . within the times preſcribed by the Act, and afrer 
rhe times expired wherein he ought to have received 

the Sacrament afid taken the/Oachs and. Telts as a- 

forefaid ; he did execute the ſaid Office, and con- 

rinued to a& by col8ur'of the ſaid Commiſſion, 

of which he - was Indicted and Convicted at the 

Aſſizes in Kent, &c. whereby-the Action accrues 

to the Plaintiff for the Penalty of 5.001. The De- 

| _ fendant. 


UMI 


[6] 


 * fendant pleads that before the times expired,” &c. 


he had a Diſpenſationrunder .the Broad Seat to a&t 
Non obſtante that Statute.” ' 19h fees ble 7 
To which the Plamtiff demurres. g 
And Judgment was given for the Defendant that 
his Plea was good. alk oo. ©: 
And firſt ic will be neceſſary; torſhew! whiaethe 
Nature of this Diſpenſing Power is, which'is war- 
ranted by our Judgment ; and that will beſt ap- 
pear. by the Definizion'of it which is given in the 
114. Report of my Lord Cokegp: 38. in the Cale of 


_ © Monopolies. Diſpenſatio mali proþibiti eſt de jure 


Domino Regt conceſſa propter impoſſibilitatem pr aviden- 
Jr deromnibus particularibus; + diſpenſatio eſt mali pro- 
*bibiti provida relaxatis,\utilitate ceu'necefſtate pen/ata. 
< For true it 1s ( lays the Book) that inakmuch as 
« an Act-of Parliament, which generally prohi- 
'« bits any ching updn a Penalty that,is-Popular, or 
© only;given:to the King, may be inconvenient to 
.< givers particular Perſons, in reſpe&t of perſon, 
'< time, or place for this Aunt the Law gives 


« a power to the King to-Diſpenle with particular 


« Perſons. And4wthe Seventh Report, pag. 63. 

in the-Caſe-.of- Penal Statutes, which was the opi- 

nion of all the Judges of England, 2. Jacobi, It is re- 

ſolved, Thar thg King may Diſpenſe with any par- 
ticular Perſon, that he ſhall nor incur the Penalty 
of the Statute, tho it be an At made Pro bono pub- 
li, 


D—_— 


Won 


"7 ———<—. 


D—_— 


—  <—_—_—_ 


| fol 

lico,” and:that' this is a Truſt and) Confidence m(ſe- 
parablyannex'd to the Royal Perſon of the King: 
[ cite-theſe two: firſt Caſes chiefly to ſhew that a 
Diſpenſation.:ih its nature. is particular, and given 
co particular Perſons by Name ; which is all the 
Power that is attributed to the King by our Judg- 
ment. And this I mention. becauſe of an unrea- 
ſ{onable miſtake of moſt People that ratk 'of the 
Diſpenſing Power, as tho the Kings Declaration 
of Liberty of Conſcience, whereby all the Laws thar 
concern Religion are at once totally. ſuſpended and 
laid aſleep, were warranted by. it: Let that Decla- 
ration ſtand or fall upon irs own bottom, I am 
ſure the CaſeI am now ſpeaking of has nothing to 
do witly,it. . And. having; by. thele Calcs cleared 
the-natuxe of, all Difpenſations, which are always 
granted to particular Perſons (as Sir Edw. Hales his 
was in our Caſe, who was the firlt, and I think 
the only Perſon who then had (uch a Dilpenſation, ) 
Iſhall now cire ſome of the chief Authorities upon 
which our Judgment was given in that Caſe ; and 
the firſt and great Caſe that I cite, wherein the 
Kings DR Hove 1s deſcribed and limited, is 
in the Year-Book of. Hen.7.tol. 1 1.6 H.7. tf.12. in 
theſe words, *©* There is a diverſity (ſays the Book) 
<«< between malum prohibitum and malum in ſe, as 
* a Statute forbids any man to Coin Mony, and 
« if he does, he ſhall be hanged ; this is malum pro- 

« hibitum, _ 


 <E}iÞitunt;" for before che Sratute; Ct | 
« was Lawful ; but now it is not fo, ' and there- 
« fore, the King can Dilpenſe with, it2/ 1S&if a . 
« Man Ship Wooll in-any place but Calice, it' is 
&« malum prohibitum, becauſe it is prohibiced by Act | 
« of Parliament, and the King can Diſpenſe with | - 
«jr, and fo in like caſes: bur that which is malum 
« ;n ſe, the King nor no other perſon can diſpenſe 
« with, as if the King would give a Man power 
« to kill another, or Licenſe-oneto make a Nu- 
« ance ina High-way, this were 'vpid ; and yet 
<« the King can Prone theſe things-when they are 
« done. Thele are the very words of that Book; 
and my Lord Vaughan diſcourſing of, and explain- 
ing this caſe in'the Caſe of Thomas and-Sorztll\jn 
his Reports, p. 333. Firſt, ſhews how #Diſp#n- 
_ fation differs from a Pardon. For a Diſpenlati- 
on does jus dare, and makes the thing prohibited 4 
(to all others) lawful to be done by.him' that has | 
it: And therefore the King cannot diſpenſe with 
mala in ſe, becauſe they never were, and can never _ 
be made lawful ; bur even theſe, ſays the Year- 
book, may be pardoned after they are done. . 
From theſe Caſes, reſults this plain Syllogiſm. 
Whartever.is. not prohibited by the Law of God, 
but was lawful before any Act of Parliament 
mage to forbid it, the: King, by his Diſpenſation 
granted to a particular perſon, may make lawful 
| :  again'; 
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again ; to that perſon who has ſuch Diſpenſation, 
though it continues unlawful to every body elle. 
', But to execute any Office without taking the 
Oaths and the Teſts antecedent to any Acts of 
Parliament made to forbid it, was lawful. . - 

Therefore the Diſpenſation granted to Sir Ed- 
ward Hales did make it lawful for him to do fo, 
chough jrcontinued-unlawful for any body, elle. 

_ In this Argument the premiſes are none of our 
own, we have them out of our Law-books; and 
the Authority of thoſe books have never yer been 
queſtioned. F& appeal then to any. indifferent per- 
ſon, whether it can be Criminal in Judges, te 
draw a neceſſary Concluſion from Premiſes and 
Book-Caſes that have been taken for Law for fo 
many-Ages together. 

The next great Caſe is the Reſolution of all the 
Judgesof England, inthe 2. of Henr. 7. in the Ex- 
chequer Chamber, upon theKings Power of Diſ- 
pen with the Statute of 2 3 Henr. 6. cap. 8. 
That no Man ſhould be Sheriff for above one Near. 
| The recital inthe preamble, and the whole pur- 

view, if weed with our Statute of 25 Car. 2. 
cap. 2. equals it in every particular, and in ſome 
oes beyond it: for the miſchiefs recited in this 
= Statute are only in theſe words, for prevent- 
ing dangers which may happen from Popiſh Recuſants, 
and quieting the minds of = Mafjeſties good _ 
c 


_. JerbJ 

4 he Cauſe of making the Statute' of 2 3 Hen. 6. 
is for preventing the Importable damage of the 
King and his People, Perjury, Manſlaughter and 
great Oppreſſion. The Purview Enacts, 

1. That no Man ſhall be Sheriff for above a Near. 

2. That all Letters Patents made for Years or Lives, 
ETC. a 
| z That no Non obſtante ſhall make them good, 
(which ſhews that the Parliament _ the 
King could otherwiſe have diſpens'd with this A&t 
by'a Non obſtante.) pa ad Re 1c- ten 
4+ Whoever afts by colour of ſuch Letters Patents, 
hall forfeit 200). | 

5. He ſhall beutterly diſabled to bear the Office of 
Sheriff in any County of Engtand. oo 
| 6. That every Pardon for fuch offence full be 
void. : | 
.. Notwithſtanding all this, it was adjudged in. 
that Caſe before-cited by all the Judges of Find 
(who were at that time as learned'as ever {are up- 
on the Bench,) I ſay it was adjudged by all the 
Judges in the Exchequer-Chamber, that the Kings 
Diſpenſation with that Stature was good. + 

Having then this Caſe before ns, if we ſhould 
have judged the Diſpenſation not good in Sir Ed- 
ward Hales's Caſe, it mult have been upon one of 
thele two grounds : that 1s, either,” 


; In 


UMI 


[ tt | 
1, In the firſt place, we mult have found ſome 
difference berween the Kings power in that Cale, 


and.in'this;; which I confels, after the Ms t in- 


| quiry, does not appear to me, and I wiſh any 


man would ſhew me any ſuch difference if he can: 
or el(® -trrng; | 

. 2, We muſt have adjudged that Solemn Reſo- 
lution given-in the Exchequer-Chamber by all the 
Judges of England ſo long ago, and which has 
been taken for good Law Bp ever ſince, we muſt 
adjudge no Law : 'whereas the known Rule is, 
that after any point. of Law has been ſolemnly 
ſetled in the Exchequer Chamber by all the Judges, 
we never ſuffer it to be diſputed or drawn in que- 
ſtion again. £22748] 

Bur our Enemies ſeeing the force of this Argu- 
ment have had the Confidence to ſay, that that 
point. is not _reſalved in that. Caſe, they might 
with as much modeſty athrm, Thou ſhalt not bear 
falſe witneſs againſt thy Neighbour, to be none of 
the Ten Commandments; we can only reply. in 
chis.caſe as in thar, that if we have eyes toread, 
and, common {enſe-to judge, it is there reſalved. 
Indeed there is another point about the Sheriffs 
paſſing his Accounts, which the Judges were di- 
vided in: but in the point of the Diſpenlation 
they all agreed, or elſe that other point could ne- 
ver have come in queſtion. . 

S Bur 


[ 12 1 
But to put this beyond all Controverſie, we 
have two things to offer. - {HF 
ad; Thar it has been cited ' as adjudg'd 
in ſeveral books of great Authority. © 

2. Secondly, It has been the conſtant practice 
to have ſuch Diſpenſations in all Kings Keigns 
ever ſince that Reſolution, - * 1 Fir 

As to the firſt, Though I might cite many 
books, yet I will only cite three or four of the 
cleareſt and rearefinchoriies: and the firſt 
ſhall be Fitzberbert, in his Abridgement of this 
very Caſe, Tit. Grant. 33. who lived near this 
time, and could not eaſily be miſtaken in the ſenſe 
of the Year-book ; The Patent, fays he, was ad- 
judged good by all the Juſtices ; but. the Statute 
ſays expreſly it ſhall be void, therefore it is only 
made good by the Kings Diſpenſing. 

2: Next to him ſhall be Plowden, who, as 
all. Lawyers will confeſs. is as little like to. be mi- 
Raken in the ſenſe of the Year-books as. any Re- 

rter we have; and he in his Commentaries, 
P-' 502. inthe Caſe between. Greendon and the Bi- 
ſhop of Lincoln ; after citing the Caſe both our 
of the Year-book, and out of Fitzherbert's Abridg- 
ment, has thele words where the Statute was, 
That the Kings Grant to.any Man to be Sheriff of any 
County for longer time than a Near - ſhall. be. void, not- 
withſtanding any Clauſe of Non obſtante to be put: in- 


to 
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fo the Patent, there it is held, that the Kings Grant 
to the Earl of Northumberland, to. be Sheriff during 
life -muſt have a Clauſe of Non.:obſtante,.hecauſe: of 
the preciſe words of tbe' Statute. before mentioned ; 
and with ſuch a Clauſe of Non obſtante, the Patent 
to the Earl, w4s good. v9 1 "A 

3. Next is my .Lard Coke] yvhoalſerts the Kings 
Prerogative «touching this. matter in tauch higher 
terms than -we would preſume to dog-<in; giving 
judgment in Sir Edward Hales his Caſe, for in his 
Twelfth, Report, pag. 18;he thas:theſe words. 
No Af can. bind: the | King\ from: any Prerogative 
which, is: ſole and inſeparable to his perſon, but that he 
may.diſpenſe. with, it. by 4 Non obſtante, as a.Sove> 
reign Power to, command .any,of ; bis Subjefts $0 ferus 
him for the publick meal ';'and this ſolely. and inſe- 
parably is aunext,to bjs Perſon : and this Royal power 
cannot be reftramed by; auy: Aft of (Parlignent, neither 
in, Thefi or Hyporell, hut that being by bis 
Royal. Prerogative.\ Tay diſpenſe With it: - For -upon 
the Commandment 'of the King, and Obedience of the 
 SubjeFt does his: Government, conſiſt : 45. it is provided 
by the Stang, of A 7. Patents, 
made 4 to; be made of -any Office of, a Sheriff, - &c. for. 
tern of Years for life, m Fee-ſample -or. intail, are woid- 
and. of. none. effe#, any Clauſe or. Paroll de non ob-+ 
ſtance, put gr to, be put into ſuch: Patents- to be! made 
uptithſtanding:: «41d: further whoſoever, ſhall taks 


upon 2 
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upon him or them, to accept or occupy ſuch Ofite of 
Sheriff, by- Vertue- of ſuch. Grants or Patents ſhall 
ſtand perpetually: difubled to be,” vr bear the Office -of 
_ Sheriff-within" any County'of England; by the ſame 
Authority, and notwithſtanding that 'by this A&,” Firſt, 
The Patent is firſt made void. Secondly, The King is . 
reſtrained; to--grant "Non" obftante;'' Thirdly, "The 
Grantee difabled to take the Offite, yet the King by his 
Royal Sovereign Power of Commanding, inay Command 
by his ' Patent {( for ſuch cauſes, -as be in bis wiſdom 
doth think mezt and profitable for bunſelf and the Com- 
' monWealth, of which be himſelf is ſolely Judge ) to 
ferve him and the weal publick as Sheriff of ſuch a 
* County for years, -0r for life, &c. And: ſo. it was re- 
folved by all eþe-Juftices of Englartd'in the Exchequer 
Chamber, 2\H.7. + nd after /fome other caſes to 
this point of the Kings Prerogative,' be has this = 
(lays he) ſee 4 Hen..4+<capy.3t. I mbich it is Or- 
dained that no'Welfhiman be”Juſtice, Chamberlain, 
Treafurer, Sheriff; Steward,” Conſtable of a Caſtle, 
Eſcheator, Coroner or chief Foreſter, no# other Of- 
ficer whatſoever, nor Keeper of Records, ye. - in any 
part of Wales) notwithſtanding+ any Patent mad: to 
the contrary, -with Clauſe of Non obſtante licer ſir 
Wallicus natus: and yet without queſtion the King may 
grant with a Non-obſtante. "Fhus far that Book, 
and I-have tranſcribed the Book ar large,  thar 
every body may ſcethat the Kings Power of Diſ- 
| penſing 
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penſing with ſuch Acts of Parliament as reſtrain 
his granting Offices, ſtands upon a peculiar reaſon 
beſides the general one; upon: which this power 
of Diſpenſing with other Penal-Laws is founded. 
And = if this be a ictous Opinion, we are 
not-to ſuffer as the firſt Authors of ic. But leſt ir 
{hould- be Obje&ted,thar 'this 1s my Lord. Cokes 
ſingle Opinion; orthathe' irvrelfth Repbre is not 
of to great Authority as the reſt of his Reports 
are: The fame is Reſolved by all the Judges of 
England, GO Goke be a taithfal Reporter) 
in Calvin's Cate the ſeventh Report, p. 14. in 
thefe words :- Every Subjeft is by bis Natural Allegi- 
arke bound «v' ſerve -and obey his Sovereign, &c. It is 
Finafted by the Parliament of 2:3 #6. 'That 'no Man 
ſhould ſerve the King-as Sheriff uf «any County above 
'one Near, and that notwithſtanding any Clauſe of Non 
obftante tv the contrary; that # to {ay, Notwith- 
ſtanding "that the -King ſhould exprefly Diſpenſe with 
the ſaid Af; howbeit ut u agreed 2 H. 7.that avainſt 
the Expreſs Purview of that 4&, the King may by a 
ſpecial Non obſtante Diſpenſe with that A, For 
tharthe: A&tcould'nor barxhe King of the- ſervice 
of his Subje&, which' the Law of Nature did' give 
unto bim. This is Reported (unleſs ny Lord Coke 
hada mind ro deceive the-lucceeding Judges, and 
draw.them in, to give pernicious Opiaiens). #8-the 
ſenſe of all che Judges of England in King James 
his)time, in the Exchequer Chamber. And 


And now I would ask, theſe Caſes thus fol- 
lemaly reſolved, are they Law? Or-are they 
Not?! [t At Thall be daid that) they-are not-Law? 
' What. Foundation have theFudges:to itand upon ? 
Or what certain Meaſures: can they take in giving 
| Judgment, either between'the King and his Sub- 
jects, or berveen Party;.and! Panty; I-10, many 
folemn Reſolutions by:'all the:-Judges of England 
in the Exchequer Chamber, are'not to be relied 
upon? If they. are Law ; then I:appeal.to all man- 
kind. whether. :our. Gaſg.:does) hot;:come.: up in 
every tittle; tothe reaſon! of ; thoſe:;:Refolutions : 
Whether .the Act. of '2'5. Car. 2. dq.not bar the 
King of the ſervice of ſome of hys Subjeds; 
.and whether therefore for. great Reaſons, jand ih 
patticular Caſes he may not diſpenſer with it! 

| But befides the Authority of this Caſe," we 
have the. conſtant practice, - that -this Statute of 
Sheriffs. -has been, conſtantly diſpenſed -with' ever 
ſince it :was .made ; and: if 'thoſe:Diſpenſations. 
weer not good, then all perſons Convicted upon 
Indictments found by Grand Juries, returned: by 
cuch. Sheriffs, arc illegally Artainted; then all 
-Pannels of Juries returned:,. and | other- Proceſs 
executed in Civil Cauſes, :by ſuch Sheriffs, was 
altogether erroueous, and it is ſtrange that no 


-body in-{e long a time ſbould: hit tharblor.. 
Jy T; 6 hit ol; ms 
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_ 0b. The only Objection, that I hear, is made 
to this, . by eminent men of our Profeſſion, (who 
freely acknowledge the Authority of theſe Caſes, 
and the Reſolution in them, that no Act of Par- 
liament can debar the King of the ſervice of his 
Subjects, which the Law of Nature gives him, 
to be good Law ;) is this, that ſay they, It ts not 
che A&t of Parliament that debars the King of 
the ſervice of his Subjects in this Caſe, burir is the 
default of thoſe Subje&ts, who will not qualifie 
themſelves for his ſervice, by doing thoſe things 
that the Statute requires. But for a full and plain 
Anſwer to this, I lay, peny 
1. Firſt, We are not now conlidering theſe 
Grants of Offices, as they are beneficial to the 
Subjects, on whom they are conferred, but as 
the King has an intereſt in the ſervice of thoſe 
Subjects; and it is a known Rule in Law, that 
among common perſons, no man ſhall ſuffer by 
the default of another ; much leſs ſhall the King 
be prejudicd by the defaule of any of his 

ople. | | 
- But Secondly, Pray where is the difference 
between an A& of Parliaments barring the 
King dire&ly of the ſervice of his Subject, and 
doing of it by neceſlary and inevitable Con- 
ſequence ? As, if an Act of Parliament were made 
that no Man that is Lame or Deaf ſhould one 
C | the 
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the King in any Office, thongh they were other- 
. wiſe well qualified for i; the King were: as ef- 
fe&ually debarred of the ſervice of ſuch' Sub- 
jects, as though they had 'been exprefled by 
Name. I know it will -be ſaid, that theſe are 
Natural defe&ts which the Subjefts cannot help, 
bur the others are Wilful Tmpediments, that may 
be removed, if they pleaſe. 
\ Burto prove that this is not-{o : I ask, Whe- 


ther when the "A& - requires Declarations and 


Subſcriptions. to-be trade, it ſhoul&be' Yone con- 
trary. to 2 Mans "Opinion, or according to it? 
Certainly no Man will ſay, contrary to a Mans 
Opinian, -for that-would be high Difſimulation, 
and tnore dude the ends of the AR, thatr not do- 
ing-ic at all. If then it muſt be' done according 
to a Mans opinion, 1t 1s no more in any Mans 
powey to change his Opinion, than to cure hitn- 
ſelf of Deafttels or Lameneſs.- 'Every Man be- 
lieves, not becauſe he' will, "but" becauſe 'he muſt 
believe. Error is a Diſeaſe of the Mind, as much 
as thoſe beforementioned are of the Body.- Iris 
trtie, 2 Mari may feek for Inſtruction,-and-ule all 
means to be better informed; and ſo maya 


Man, in the other Caſe, try all proper Reme. 


dies to Cure his Diftempers ; 'but proper Reme- 
dies do not always effe& the' Cure; and ' often 
' when they- do, there is much time eaken up iri 

_ % = the 
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the, Operation: and the King, who is: in no. de-. 
faultar all, loſes the ſervice of his Subject in the 
mean time: And if this Prerogative be, as my 
Lord Coke lays, Proprium quarto modo, and that it 


- belongs tor, our Kings, as he ſays, Omni, ſoli & 


ſemper : The King can be no more debarred 
of the ſervice of his Subject for a month, or a 
year,. than he can be debarred of it for ever; 
eſpecially fince in that month, or year, may 
happen ſuch oc@ſions, which afterwards during 
the joint Lives, of the King thar is. to command, 
and! of the Subje&t to be commanded, may pro- 
bably never happen again. 
Many ,other Caſes. of Acts of Parliament 
might. be cited, as 8. R. 2. 2. That no Man 
ſhould go Judge of Aſſize into his own Country. 
And 10. E. 3. 3. That whoever has a Pardon of 
Felony, ſhall find Sureties of the Good Behaviour, 
or his Pardon ſhall be, void ; which Statutes have 
been conſtantly Diſpenſed with ever ſince they 
were made : but I reſolve not to heap up all the 
Caſes of Diſpenſations, but to :_ my ſelf 
to. thoſe that: were, as thfy are before cired, the 
principal ground of our giving Judgment in 
Sir E. Hales his Caſe. Only after I have anſwered 
ſome ObjeEtions, I have two Authorities more to 
offer, which [take to be of greateſt weight in this 
Caſe, and. that is, rwo Conceflions of the Com-. 
CY mons 
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mons of England in Parliament, acknowledging 
chis power of Diſpenſing to be in the King. 

But firſt, T'o anſwer an Objection. or two that 
I hear is made : 


- 1. Obj. This Act was made pro bono publico, 
and in the Caſe before-cited, of 11. H, 7; The 


King cannot Diſpenſe with a common Nuſance; 
and this Caſe Dilpenſed with, would be as bad 
as Diſpenſing with a common Nulance. 

Anſw. Tho this will receive af eafie Anſwer, 


yer I ſhall avoid giving it in words or reaſons of 


my own ( asI doall along, becauſe I know they 
would be ſuſpeted and cle 

words of my Lord Vaughan; whom I cite the 
oftener, becauſe every body remembers him, and 


It is very well known, he was never guilty of 


ſtraining the King's Prerogative too high. In 
Thomas and Sorrel's Caſe: The chicft Reaſon why 
the King can't diſpenſe with a publick Nuſance, 
is faid by him to be, becauſe every particular 
perfon that has received damage by it, may have 
his Action, which the King cannot bar. Nor 
fee T any reaſon, lays he, Wge 335. Why the King 
may not Diſpenſe with thoſe Nuſances by which no 
Man has right to a particular Action, as well as he 
may with any other offence againſt a Penal Law, 
by which no third" perſon has cauſe of Aftion : from 
whence it follows, that if an Aft of Parliament call 

an 


onftrued ) bur in the: 
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an Offence a Nufance," from whence 10. particular 
damage can ariſe to a- particular. perſon to have his 
Aftion, the King may' Diſpenſe with ſuch: a nominal 
Nuſance. Lo MISDRts 
Now to apply this to our Caſe, for exerciſing 
an Office without taking the Teſt, no- particular 
perſon can have an Action, becauſe no particular 
perſon can have any Damage by it, (tor an 
Action, as an Informer, is not meant, thar being 
the Cale of all popular Statutes) and. therefore 
the King 'may Diſpenſe with it, -beforethe Acti- 
on. brought: and-in-page 341. he explains this 
very a: ; No. Offence, lays he, againſk a Penal 
Law: could be :Diſpenſed with, if the reaſon of not 
Diſpenſing, were becauſe:the. Offence, 'is contra bo- 
num Publicum, for allOffences againſt. Penal Laws 
are ſuch, p. 342. though ſuch Laws are pro bono? 
publico, they-are not-Laws-pro bono ſingulorum 
Populi. (which'are the Laws which the King can- 
not Diſpenſe with, as will appear at large in the. 
Crneion of the Commons, 3 Cardli, which 1 
will cite by;and by). but pro bono Populi compli- 
cati, ' as the King. his Diſcretion ſhall thmk fit to ar- 
der gy go the good of the whole. In this Notion the | 
Eſtate of every Pater-familias may be ſaid to be pro 
bono communi of his Family, which yet is but 
at his diſcretion, and management of it ; and they, 
have no Intereſt m it, but have Benefit by it. 
: | 0bj. 


Oby. 2. But.x.18 again Objected, "p Star 
rutes. that arer pro, berla Publica, in a leſs degree, 
the' King may Dilpegſe. But this Stature was ſo 
highly neceſſary for the Publick, that it could not 
be Diſpenſed with. L 
. Anſm. To;which my Lord Vaughan Anſivers in. 
the Caſe before-cited; p. 3 44- 5 
1. All Penal Laws, whenmade, and in force, are 
equally neceſſary, aud in things neceſſary, there is no. 
gradation;of. more or leſs neceſſary. ., - _  _& 
2. If any Penal Laws mere. poſſibly lefs Diſpenſtble 
than others, thoſe capitally- Penal were leſs. Diſpenſible 
than, thoſe leſs Penal: Bt: it is, nat, ſo for Calming Mo- 
ney.of right Alloy.in init ationsof "the-Kings Coin. 15 capi- 
tally Penal. without licente,: but it may be licenſed; ,&c: 
It is capital to multiply. Gold. or Silver, by the Statute: 
5 Hen. 4c. 4. but may be licenſed, as was done ta 
John. Faceby, tempore: H.' 6. The: Diſpenſation; 
witha Non: ob/tante/ta.that Statute: may be (cen, 
Coke, Placita Corone tal; 74, cap, 20, 
0bj. 3. But.ibthe King have a Powertodiſpenſe 
with one, he may diſpenſe with, twenty, withan 
_— and. ſo the StatutE:may. become of little 
Orce. - | | 
Anſw. From the Abuſe of a. thing to draw an 
Argument againlt the hag it ſelf, is no Conlſe- 
quence at all; x-is,.as4srefolved:in the Caſes above 
cited, .a high. Truſt repoſed in the King, and if 
; the 
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the Kingawillt violace-his Truft; | thert is-riever a 
one of his Prerogatives-bur may be abuled, - to the 
ruinof his People: To inftance in one-or two. 
1. Every body will grant, that the King can 
Sar Murther and Robbery,yer if he ſhquld-par- 
every Murtherand every Robbery thar is com- 
-. mitted,” it were better to live-with the Cannibals 
m America, than'in out Native Country; and 
the Hunan Laws that 'ate made-to puniſh thoſe 
Crimes) would. be: #ndeted: of. as [mall force.and 
effect; as it is-objedted'the Law in:our Caſe:would 
be by frequent Difpenſations: 21 SIE. . 
2.” There is no. doubt, .butthe King may treate 
any'Man:a Peer of England; dndtfherebygiehim 
4s Vote-in. Parkamenty:-yer tithe King) ſhould - 
-abuſe this Power. fo far 4s to create ter thoufand 
Peers; or confer this Honor upot every.body that 
ask&it; no doubt ic wire.atetal Deſtrackiony of the 
-Legil}ative Pbwec ofthe NavionotAndyepia either 
of theſe Qaſes;(or inany other branch of the Kings . 
Prerogative) if the Judges ſhould judge the King 
had ſach-a Pretogarive,it were an-nnreatonabilo'Ob- | 
jJedtion;ro fay; Ehele Prerogatives may'Be abuſed); 
red tho ſadges rave givena pernietousJudgnmeric. 
When.we were to:give Judgment i11Sic Hdward 
Hales his Caſe, wecoutld neither know, - nor hin- 
Hoct if we did; any it ute che King: might make of 
this Power, we were only to fay upon our Oaths, 
whether. 
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- whether. the: King had ſuch.a Power @no, and 
for that we-had the great Authorities above-cited, 
and two much greater than thoſe; I mean two ſe- 
veral clear Conceſſions of all the Commons of 
England in Parliament aſſembled, of this Diſpenſ- 
ing Power to bein the King; and that not-in a ſub- 
muſs complying temper, but when they were in- a 
high Debare with the Crown ( eſpecially in the 
latrer Caſe) about the Violation of other Laws. 
And the firſt of theſe is Rot. Parl. 1. Hen. 5:3. 
15. and it /is printed in. Rolls Second. Abridgment, 
Tit. Prerogative 1 80. the Record is in theſe words, 
The Commons pray that the Statutes for Voiding of A- 
liens out, of the Kingdom, may b? kept and executed: To 
which the King agrees,” ſaving his Prerogative, that be 
may Diſpenſe with whom he- pleaſes ; and upon this the 
\ Commons anſ1 wered, that their intent was no other, nor 
never ſhall. be by the Grace of God. ' There were as 
reat apprehenſions of Dangers and Inconvemien- 
cies from Aliens then, as thereis from Roman Ca- 
tholicks now. | 
And afterwards, in the ſame Parliament, | Ret. 
Park 1.-Fin. 5.n. 22.) when the Commons pray 
that the Statutes of Proviſors, - Statutes of the fame 
Nature with this in our Caſe; (for they were made 
- againſt che Court of Rome's ning Jurifdi- 
Etion m England, ) I ſay when they make the like 
Prayer, thattheſe may be-put mn execution, _ 
admo- 
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.4dmoniſhed by the Kings Anſwer in the former 
Caſe, they-themlelves inlert in their very Prayer, 2 
Saving for this Prerogative of the Kings, and chen 
the King agrees t9 it. 

Bur the plaineſt Conceſſion of the. Commons 
of England aſſembled in. Parliament, was that 
3 Caroli, upon.a Debate between the Two Houles, 
upon. the Petition of Right ; it. is.in Ruſhwartl,'s 
Collections, Firſt Part,'. as it. was. deliverd, by 
Mr..Glanvill, in a full Committee 'of both HCl. 
of Parliamenz, 23. May 1628. in the Painted 
Chamber : nd that what he lays as to this matter, 
may not pals for the fi ingle Opinion of Mr, Glanvill, 
(tho he wasa\Learned Man), he in the preſence. of 
the Commons, addreſſes himſelf to the Lords in 
thele words, p. 571. Having thus reduced to Jour 
Lordſhips Mymory, the .«ffefts, of your own Reaſons ; 1 
will now with your- Yard hips favour, come. to.the points 
of our Reply, wherein I moſt humbly beſeech your Lord- 
ſhips, to weigh the Reaſons which I ſhall preſent, not as 
the ſenſs of my ſelf ,.the weakeſt Member of our Houſe, 
buf\ as the gennng, and true ſenſe of thewhole Houſe of 
Commons, conceived i m.a. buſmeſs debated there with the 
greateſt Gravity,'and Solenmity, with the greateſt con- 
currence of. Quinions, and Unaninity that ever. was 
00\ Ay: buſineſs maturely agitated i that. Honſe. And 
then coming to. ſpeak of. the Doin in. gaaſins, 
he delivers t e ſenſe of the Commons! in. theſc 

D "Words : 


: 
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Words : There is a Truſt inſeparably repoſed” in the 
perſons of the Kings of England, but that Truſt is 
regulated by Law ; for example, when Statutes are 
made to prohibit things not mala in ſe, bat only mala 
quia prohibira, wnder certain forfeitwres and penal- 
ties to accrue to the King, and to the Tnformers that 
ſhall. ſue for the breach of them : the Commons muſt, 
and ever will acknowledge a Regal and Soveraign Pre- 
repative in the King, touching ſuch- Statutes, that it 
is m his Majefties abſolute and nndoubted Power, to 
grant Diſpenſations to particular perſons, with the 
Clauſes of non obſtante, to do as they might have 
done before thoſe Statates,. wherem bis Majeſty con- 
ferring Grace and Favour npon ſome, dethnot do wrong 
to others ; but there is a difference between thoſe Statutes 
and the Laws and Statntes whereon | the Petition 1s 
grounded : By thoſe Statutes the SubjeFt has 19 Intereft 
m the Penalties, which are all the Frut.fuch Statutes 
can produce (that 15, to fuch"Iiformer ) until] by Swit or 
Information commencd, be become intitled to the parti- 
cular Forfeitures ; whereas the Laws. ald Statutes wien- 
tioned m our Prtition, cre of another Nature; "there 
ſhall your Lordfhips find «s th rely upon the $ood old Stu. 
tute called Magna Charta, which et{ateth und conform - 
eth the ancient Common Laws of the Libertizy of Emng- 
land, © There ſhall-your Lord ſhips alf6 find us 16in/ 
pon” droers other moſt material Statutes,” Whude 1: 
time of King Edward 1. and King Edward I. and 


other 
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other famous Kings, for explanation and ratification of 
the Lawful Rights and Privileges belonging to the Sub- 


jefts of this Realm : Laws not mnfliting Penalties upan 


Offenders in malis prohibitis, but Laws declarative or 


_ poſative, conferring or confirming 1plo facto, an inhe- 
5 24 'g Ip 5 


rent Right and Intereſt of Liberty and Freedom in the 
Subjetts of this Realm, as their Birthrights and Inhe- 
ritances deſcendible to their Heirs and Poſterity : Sta- 
tntes incorporate into the Body of the Common Law, over 
which | (with reverence be it_ſpoken) there is no truſt in 
the K mgs: :Savereign. Power or Prerogative Royal: to 
enable han. to Difpenſe with them, or to take from bis 
Subjebis that Birthright or Inberitance which they have 
in their Liberties, by virtue of the Common Law and of 
theſe Statutes. : . OS Per Fit 1s. ENCODED Jody ct | 
_. F have therather cited this at-large, ' becauſe it is 
a clear acknowledgment of the Kings Diſpenſing 
Powerin as large a manner as we have adiudged 
it; and does at the'lame time vindicate ir from one 


. of the moſt clamorous, . the moſk malicious, but 


withal, the weakeft CO _ ever Was 
made againſt it. By this Judgment ſay they, you 
have cancell'd nia. given © _ Lives, 
Liberties, - and Eſtates, to be diſpoſed: of at the 
Kings pleaſure. Ir is plain, that this isno Canlſe- 
quence at all;for the Commons herein Parliament, 
ar the ſame time that they exprelly. grant that the 
King has undoubzed Power of - Diſpenſing wich 
CEE 500] | " NY Laws 
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Laws prohibiting things that are not mala in ſe, but 
only mala quia prohibita, | Laws that are made, as 
my -Lord Vaughan exprefles it, pro bono populi com- 
plicatt; yer they utterly deny, . as-they had good 
reaſon ro do, that the King can Diſpenſe with 
one rittle of Magna Charta, . or any of thoſe other 
Laws whereby the Lives, 'the Liberties, the Inter- 
eſts of any of the Subjects are conferr'd \upon,-or 
confirm'd to them ; for theſe'are Laws pro bono: {ar- 
gulorum Populi, which the King never can Diſpenſe 
with. And as'to this:marrer; I'donovknow. whe- 
ther'it' will be proper; bur"any ran fo. ſenſibly 
touch'd in-his Reputation," .may be provok'd.to 
commit ſome Indecencies.. ''Þ muſt appeal: to-all 
men that have obſerved my Actions Fn. Behaviour 
ſince | kave had the Honobro: fir:upon'the Berich, 
whether I uſe to be guilty,in Laws of this kind, to 
ſtrain the Conſtruction.of them forithe:Kings-In+ 
tereſt, Firſt,” in fach'Laws wherein the Taves of 
men have been concerned, ,-L onfets,} Thavebeen 
ſcrupulous even toa Fault;for in'fome Caſesmpon 
- Statutes -that had been adjudged Felony by. wiler 
and: better Judges than-my ſel .and it was: highly 
fot the Kings ſervice they ſhould be (o,: yer Eeonild 
never give Judgment .of Death, becauſe 'I could 
not ſatisfie my own Conſcience thar thoſe: Statutes 
were-now in; force; And: ir-ocher: Caſes:wherein 
the R iphits''of the Subjects ge." ay 
pg © QI : que 
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queſtion, how ftridtly I have kept to that ſubſtan- 
rial difference taken” by the Fioaſe of: Commans, that. 
though the King in Laws of Government, in Pe; 


nal'Laws of a publick nature, has a power to Di: 


ſpenſe in particular Caſes ; yet he cannot Diſpenſe 
with Laws which veſt any the leaſt right or pro- 
perty' in any of -his Subje&ts; will appear by the 
Opinion '1 'gave in the Caſe of Magdalen. Colledge, 
(for the-rruth of which, I appeal to all ghat know 
any.thing of the TranſaRtions in that Cale) where- 
in, when the Kings 'Right againlt the Colledge, 
was endeavour'd to be Reco] by a Diſpenſation 
granted by himſelf , I utterly Jedied that Dilpen- 
{ation to be of any fore at all, becauſe there was 
4 particular Right and-Incereft veſted] inthe Mem- 
bets-of that Colledge, as there is in the Members 


of many other Corporations, of Chooling their 


own Head. So far have I been from giving up 
all Mens Lives, Liberties and Mos to the 
Kings pleaſure0: : 

I"had forgot to take inotice of two or ited Ob- 
jections more that are uſually made..:, - -- 

0bj. Firft, here- is a Diſability, - and' the. Ming 
cartnot ditpenſe with: a-Diſabiliry.” ' AstheSrariite 
againſt: buying\ Offices, : che: King, day: they, calt- 
not-Difpenſe with; for-that teafon? 146 te 

Anſw;- There'is the-ſame. Diſabilityin the cake 


of Sherifls;and ee reſolved tar tlie King cat Dir 
' ſpenle 


- 
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ſpenſe in that Caſe, and thereaſon in the Statute 
of buying Offices, or ſtring in Parliament with- 
out raking the Oaths, is becauſc there is a Diſabi- 
lity actually incun'd, and when any perſon is 
atually diſabled, he cannot have his dilabilicy 
raken off but by Act of Parliament, Bur in the 
Srature difpens'd with, in the Caſe of Sir E. Hales, 
there is no Diſabilicy actually laid upon any man; 
bur. certaig things are required to be done, and as a 
penalty for diſobeying, the ACt, and omitting the 
doing thoſe things required by ir, the Diſability 
with the other Forfeitures are to be incurr'd after 
Conviction. . Now the nature of Diſpenſations be- 
ing,as was ſhewed before,to make the-ching Law- 
ful'to-him that has it, which is unlawful to every 
body cle ; ir'does plainly prevent the committing 
any offence by that perſon, and conſequently the 
incurring any Penalty or Diſability ar all. Bur in 
the caſe of buying Qthces the perſon is diſabled 
before the Diſpenſation = wig 3 is diſaþled 
ibſo fafto by contracting or dealing tor the Office. 
af ne as. the Cale of Sheriffs, 
and the Cafe of buying Offices is this, That, the 
King in the one Cafe can prevent the mcurrmg a Diſa- 
bility, but cannot purge it in: the other after it is incurr'd. 
To illuſtrate this by a Caſe of the Jike nature, The 
King may prevent an Attainder but he canngt purge 
an Attainder, It a Man: has committed Treaſon 
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or Felony, the King by grants his Pardon may in- 
fallibly prevent the Offenders ever bems Attainted, but 
after Fe is once aftually Attainted, the Kang can by no 
means take off that Attainder, or purge the Corruptionof 
Blood, but by Aft of Parliament ; provided the Judge- 
ment by which he is Attainted be not Erroneous. | 

0bj. But it is Objetted, that thele Laws were 
made for the Intereſt of Religion, and all Offen- 
ces againlt Religion are mala in ſe, and therefore 
notto be Diſpenſed with. - | 

Anſw. 1 Anſwer that true it is, all Offences that 
are direQly againſt Religion, and as it is Confti- 
ruted ſuch by the Divine Law, are malam ſe, and 
not to be Diſpenled with ; and in this Caſe the 
Parliament is bound as well 2s the King; for an 
A& of Parliament made agaiit Religion in that 
ſence is utterly void, :as is inſtancced in Door and 
Student, of att At, That ſhould forbid the grving of 
Alms upon any occafen, &. But Humane and Polti- 
tick Conſtitutions, though made for the Intereſt 
of Religion, asthey had a beginning, ſo they are 
alcerable by the ſame power that made them; and. 
therefore the breaches of them are mucheir nature 
mala prohibita, as was Reloived in the great Cair: 
of Diſpendations, in' 11 AH. 7. abovecucd, and. 
inſtances given ; as the Konig may diſpenſe with a. 
Priefts holdmg of two Benefices: though the Laws a- 
gainſt Pluralitics were made forthe knteroſt of Re. 


ligion, 


- ligjon,- and the berter: Edification '6f the people. 
- So the King: may diſpenſe with a Baſtards entring into 
Prieſts Orders, &c. Theſe inſtances -ar® taken 
for [.aw: in that Jear-Book. L298 
| Butto all this E know it is ſaid, that thee high 
Truſts ' and Prerogatives might be always ſafe, 
and ſometimes uſeful, in a Proteſtant Princes 
| hands, who would faithfully diſcharge the duty 
of one that:'ought to be:Cuftos utriuſque tabule-; bur 
when theſe Prerogatives: are aflerted to. a Prince 
who is of a contrary Religion to that Eſtabliſh'd 
by Law, there would be always danger of their 
being abuſed to the prejudice or deſtruction;of the 
Eſtabliſhd Religion: ; ©9757 Of of cn 
To which I anſwer, :that:it: cannot be forgot- 
ten that the Promoters of the. Bill of Excluſion uled 
che ſame Argument :.: If. you leave him King, ſay 
they, he will. haveall the Prerogatives of a King, 
and thoſe Prerogatives may be made inſtrumen- 
ral co the ruin of your Religion ; which could not 
be denied by the Gentlemen on the other fide, 
who: oppos'd that Bill. Their only Reply was, 
Fiat Juſtitia ruat Celum, it is his. right, and we 
mult not do evil that good may come; we mult 
not do wrong, no not to promote the Intereſts of 
Religion its ſelf, The ſame Argument that weigh'd 
with them to aſſert the. right of Succeſſion to the 
Crown of England, and conſequently to l.che 
re- 
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Prerogatives together, was the Rule we had to 
guide us in giving Judgment in this Caſe: con- 
cerning a particular branch of them. We muſt not 
break our Oath, nor give Judgment: contrary to 
what ſeem'd to us to be Law, lerthe Conſequence 
be what it will. 

But it has been farther Objected ro-me, by ſome 
of my Friends, that, though Icould not in Con- 
ſcience have given Judgment againſt the' King, 
being of the Opinion that I was, yer Iſhould ra- 
ther have parted with my Place, than to have gi- 
ven a Judgment even- according to Law, which 
might be a ptcjudicial to that Excellent Religion 
thar I profeſs; and of which when 1 ceaſe to be, 
let me ceaſe to be ar all. | 

1 Anſwer that neither in Prudence nor in Con- 
{cience I could have taken that courſe. 

Firſt, Not in Prudence; for a, confels, that 
laying, Onmia dat qui Juſta negat ; reat weight 
with ..an inthe Cle - Su fie of Pars A 
ſince an incroachment of Juriſdiction was fear'd, 
there could not be a-greater, nor more dangerous 
proyocation to it, than for Proteſtant! Judges ro 
refuſe to give Judgment for a Prince. of a diffe- 
rent perſwaſion, in that which we could nordeny 
to be his Right. | 
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And next in Conſcience, I could nat-decline gj- 
ving Judgment \in this Caſe; for by: our Oarhs. 
we Bre :2s much obliged to give Judgment ace 
way or other, as we are togive what we think 
__— Judgment in all Caſcs thar core be- 
ore us. | 
k hath been Obgfted that all: zhis- was a 
Contnvance, .an Infeamear ſet up, and -all but a 
teign'd Action, Tink as | 
As 1o this matter, 1 can truly ay: chat I doa't e- 
member that 1-ever heard of this Action, wall af- 
ter it was. 2tually Þrovght ; but (4a "this there 
feenas ta be no hurt or inconvenience at all, The 
Law 1s as well eryed, and Jettled in. a Fagned 
Action, as in a True. They are Feigned Actions 
direQed every day out of {honcery, ro: this' very 
purpoſe, that and difhcult Points of Law 
may be bled by them; and why the King 
anight not. dire ſuch an.'Aﬀtion to.be brought, 
w lathe hinalelf whether: he had fachia Power, 
and# he bad, giac the people anighe be ſatizhed, 
and -acquicſce,in it ;* I confels I:fee no difference 
acall,...If there wore.indiredt means nied ;fdr poo- 
cating Apinians, or the ake,-[ have nothing to. 
lay t0:3. Iftandupon' nay Innocance, andchal- 
| tenge all the Workd to lay any thing of #har kind 
to my charge. My part was only to give my own 
Opinion, in which, if cicher by nuſunderfiand- - 
ng 
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ing the Baoks; that: have cized,/! of by drawing 
weak Concluſtons from them, I have erred in 
the Judgement that F gave ; how can I for this 
be charged as a Criminal >, The Law neither ſup- 
poles, nor requires an” Infallibility in any of his 
Majeſties Courts of Juſtice; it were very unea- 
fie Sitting in, thena, it it did. We can but judge 
according to the Books that” lie before us, and 
according, to the meaſure of our undeſtanding 
of thoſe Books: we have. nor always fo mach 
light to guide us, as we thought we had' in this 
Caſe, We often meet with Caſes. new and raxe, 
and very ill. ſculed by former Judgments, where 
we are forced to dig Truth. as it were out. of the 
Mine ;, to.compare and diſtinguiſh, to skreen and 
ſift, and. gacher the ſence of the. Lay our of ghe = 
confuſion of diſagreeing, / and, yey often canfra- 
dictory. Opinions, as well as we can; and if at- 
ter all -our Labour - and uy Pains, we happen to 
be 'miſtaken/,, | it. 'was neves, yer impured as a 
Crime.. | The Judgment: : is, Revarled'in a Writ 
of Exror, not only without any Accufation,. bus 
without the leaſt Reflection upon him that. 
gaveit. Nor can a maiſtake. is Judgmenr be more 
Criminal in,a matter of. a greater: Concerriment, 
than it 15 in matters of the lealt Conſequence, It 
would be very miſchievous, and very dangerous 
if it ſhould : for if in queſtions of Prerogative, 
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any miſtake ſhall be made Capital on the one 


hand, when Judgment is given for the King; 
why ſucceeding Princes may. not be as angry at 
any miſtakes on the other hand. 1 cannot ima- 
.gine. And when once affairs are come to that 
pals, there will be great encouragement for any 
Man, that can make the leaſt ſhift to live with- 
' out it, to undertake thoſe: very neceſlary, but 
very difficult, and very troubleſom Imploiments; 
great freedom for Men to give Judgment accord- 


mg to their Opinion, and their Conſcience, and' 


you reliance upon the reſolutions of thoſe, who 


now they ſhall be ſure to pay. with their Lives: 


and Fortunes, for any miſtake of theirs, either to 
the King or the People, as either of them: ſhall 


happen to get the upper- Hand; Formy own 


paitT thank God-I can ſay theſttwothings :' Firſt, 
That for theſe ten years together, wherein .(with 
very little intermiſſion) I _ Sate a Judge in 
teveral Courts, though I may be juſtly accuſed of 
many weakneſles and* miſtakes, yet I have ne- 
ver given Judgment in any one Cale againft the 
clear Dictates of my Reaſon and my Conſfci- 
ence. And the ſecond thing is, That I never 
gave Judgment in'any controverted Point, where- 
m I had ſo many, and ſo great Authorities to 
warrant it ; as I have to warrant that Judgment 
which was given in Sir Edw, Hales his Caſe. m—_ 

this 
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this I Gy, not to ſetup that Opinion again in a 
Pamphlet, which was fo ill reliſhed in a Court 
of Juſtice, nor to oppole my Sence to the Judg- 
. ment of the Nation ; for I think it is very fit that 
this dark Learning, as my Lord Vaughan calls it, 
of Diſpenſations, ſhould receive ſome ight from. 
a determination in Parliament, that Judges for the 
time to come, may Judge by more certain Rules, 
which Acts of Parliament the King may, and. 
which he. may. not Diſpenſe with ; but I have 
cited. thoſe Authorities at this time in my own 
Defence, and for theſe particular purpoſes : in- 
the firſt place; to ſhew, _ J 
1. That we are not the firſt Inventers of this, 
Diſpenſing Power, but that it has been allowed. 
without Controverſie, to the Kings of England 
 inall Ages, that they might Diſpenſe with ma- 
ay. Acts of Parliament. [- 


2. That if our Judgment was erroneous, and 
that. the King could not Diſpenſe with that Act 
of Parliament, yet that Exror was but an Errox 
. in_that ſingle Caſe, and; had no ſuch large. and 
miſchievous Conſequences as is pretended. For 
that, becauſe, we Judged that the ' King could 
Diſpenſe with thar Statute, for others to conclude 
from thence, that therefore he had a Power to 
Diſpenſe with all other Statutes, eſpecially ſuch as 
conter or veſt in any of the Subjects any man- 
ner. 
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ner- of Intereſt whatſoever, in their Lives: Ei- 


berties, of Eſtates; or that, beeaufe the Ki 

may Difpente with a Penal Law, wherein a dif- 
ability is armexed tothe breach of it as a Penalty, 
and ! fon Pertalty not to be incurred before + Le- 
oal Conviction, and where the Kings Diſpenſ(2- 
tion makes the thing. Diſpenſed with Lawful, and 
conſequently prevertts any Conviftion or Penal- 
ty at all: for others to conclude from: thence, 
chat therefore the King may Diſpenſe with fuch 
Starttes, where a precedent difabiliry is actually 
laid upon any Man, as there is upon the Mem- 


bers of both Houſes, till they have taken the 


Oaths and Teſts preſcribed, and therefore with- 
out queſtion is notin the Kings power to Dif- 
penſe': I ſay, theſe are Conſequeners which 


may flow from the heated imaginations of an- 


gry Men, but have no warrant or foundation 
at all; from the Fudgment- giver by us. 

- L have one thing more to fay in _rry Juſtife- 
cation,” which is, that if I have been guilty of 


fo hainous: Offences a5! I 'zm accuſed 'of, where - 


isthe Tempration or the Reward? If it was to 
keep in my Judges Place, - which: otherwiſe ] 
might have loſt ; I can only anſwer, that if thae 
were the Caſe, I then became the wort Man in 
the World, only to keepthat, which, it is pretty 
well known, I was with much diffculty, by the 


per- 
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perſuaſion of my Friends, prevailed with to ac- 
cept: and for any other Reward, whoever is ac- 
uainted with the circumſtances of my Fortune, 
will, I am confident, notwithſtanding the falſe 
and idle reports, of I know not what great Re- 
verſions lately fallen tro me, as eaſily acquit me 
of having been corrupted by the King, to give 
a pernicious Judgment in this Cale 4. -as:.of 
having enriched my ſelf by taking Bribes in- 
Caſes between party and party, 

All that I have to add more, is, that howlſloever- 
this that I have ſaid in my Defence, may happen 
to be underſtood at preſent: yet I could not de- 
ny my. ſelf the GrtaRtion of having put in a. 
Plea of Innocence at leaſt; . that whatloever ſhall: 
happen to me now, may perhaps meet witlr a. 
more equal Judgment in after-times, fince it 
ought to be much leſs uncaſie to me to loſe my. 
Life, if any body be very fond of taking it, than. 
to {et the aſperſions thar are every day caft-upon .. 
me, to pals in ſilence, or ſuffer my {elf to be. _ 
tranſmitted to Poſterity, under the Character of 
a Betrayer of my Religion, or a Subverter of- 
the Laws and Liberties of my Country. 
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